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THE EIGHTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 


By 
MANLEY O. Hupson 


Bemis Professor of International Law, Harvard Law School 


During the year 1929, the Permanent Court of International 
Justice held two sessions, and handed down three judgments and 
three formal orders. The sixteenth (extraordinary) session of the 
court began on May 13, 1929, and ended on July 12, 1929; and the 
seventeenth (ordinary) session began on July 8, 1929, and ended on 
September 10, 1929. At the sixteenth session, the court gave an 
order in the ‘“‘Case Concerning the Denunciation by China of the 
Treaty of November 2, 1865, between China and Belgium’’; an order 
in the ‘‘Case Concerning the Factory at Chorzow (Indemnities)’’; 
a judgment (No. 14) in the “Case Concerning the Payment of 
Various Serbian Loans Issued in France’’; and a judgment (No. 15) 
in the “Case Concerning the Payment in Gold of the Brazilian 
Federal Loans Issued in France.’’ At the seventeenth session, it 
gave an order in the “Case of the Free Zones of Upper Savoy and the 
District of Gex,’’ and a judgment (No. 16) in the “Case Relating to 
the Territorial Jurisdiction of the International Commission of the 
River Oder.’’ In addition to these activities, extensions of its 
jurisdiction and changes in the court’s structure, which have been 
previsaged, make the year notable in the history of the court. 


Denunciation of the Sino-Belgian Treaty 


The case between Belgium and China was instituted by an applica- 
tion filed on behalf of the Belgian Government on November 25, 
1926.2, Various orders were made by the President of the court on 
January 8 and February 15, 1927, and by the court on June 18, 1927, 
and February 21 and August 13, 1928, with reference to the time- 
limits for the proceedings in the case.* The Belgian case was filed 
within the time-limit fixed, before January 5, 1927. The time for 

! Reprinted from the American Journal of International Law, Vol. 24, No. 1, January, 
ithe the earlier history of this case, see American Journal of International Law, Vol. 22, 


p. 1; Vol. 23, p. 19. 
8 The orders are to be found in Publications of the Court, Series A, Nos. 8, 14, 16. 
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the filing of the Chinese counter-case was extended several times, and 
was finally fixed for February 15, 1929. Before that date, however, 
on February 13, 1929, the agent of the Belgian Government informed 
the court that the dispute had been “practically settled’”’ by the 
conclusion of a treaty signed at Nanking on November 22, 1928, and 
that in consequence the Belgian Government withdrew its application 
of November 25, 1926. On March 4, 1929, the court was further 
informed that the treaty of Nanking had been ratified. The docu- 
ments had been communicated to the Chinese Government, which 
had never taken any proceeding in the suit, and which had sent a 
mere acknowledgment of the communication. The court found 
‘nothing to prevent the unilateral withdrawal of the suit’’ in these 
circumstances, and an order of May 25, 1929, recorded the action of 
the Belgian Government and declared the proceedings terminated.‘ 


The Factory at Chorzow (Indemnities) 


This case between Germany and Poland was instituted by the 
German Government’s application filed on February 8, 1927.5 On 
September 13, 1928, the court gave judgment (No. 13) to the effect 
that compensation should be paid by Poland to Germany, but 
reserved the fixing of the amount of compensation and the method 
of payment pending an enquiry by experts. A committee of experts 
was created, and began to function; but on November 12, 1928, the 
parties concluded an agreement regarding the settlement of the 
dispute, which was duly notified to the court, and on December 15, 
1928, the President declared the enquiry to be terminated and the 
committee of experts dissolved. On May 25, 1928, the court adopted 
an order, placing on record the agreement of November 27, 1928, and 
declaring that the proceedings in the suit were terminated.’ 


The Payment of Various Serbian Loans Issued in France 
y 


By a compromis concluded at Paris on April 19, 1928, the Govern- 
ments of the French Republic and the Kingdom of the Serbs, Croats 
and Slovenes submitted to the court the dispute between the latter 
government and the French holders of certain Serbian loans, asking 
that the court decide the following questions: 

4 Publications of the Court, Series A, No. 18. ; 

' The history of the protracted litigation before the court, growing out of the Polish 
Government's taking possession of the nitrate factory at Chorzow, is related in the American 
Journal of International Law, Vol. 23, pp. 14-15 


6 The order is to be found in Publications of the Court, Series A, No. 19, Annex, p. 14. 
1 Publications of the Court, Series A, No. 19. 
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(a) Whether, as held by the Government of the Kingdom of 
the Serbs, Croats and Slovenes, the latter is entitled to effect in 
paper francs the service of its 4% 1895, 5% 1902, 444% 1906, 
4%% 1909, and 5% 1913 loans, as it has hitherto done; 

(b) or whether, on the contrary, the Government of the King- 
dom of the Serbs, Croats and Slovenes, as held by the French 
bondholders, is under an obligation to pay in gold or in foreign 
currencies and at the places indicated hereinafter, the amount 
of the bonds drawn for redemption but not refunded and of those 
subsequently drawn, as also of coupons due for payment but not 
paid, and of those subsequently falling due for payment of the 
Serbian loans enumerated above, and in particular: 


1° With regard to the Serbian 4% loan of 1895, whether 
holders of bonds of this loan are entitled, whatever their national- 
ity may be, to obtain, at their free choice, payment of the 
nominal amount of their coupons due for payment but not paid 
and of those subsequently falling due for payment, as also of their 
bonds drawn for redemption but not refunded and of those sub- 
sequently drawn, at Paris, London, Berlin, Vienna, Geneva, and 
Belgrade, in the currency in circulation at one of these places; 

2° With regard to the 5% 1902, 4 ¢% 1906, 4 4% 1909 and 
5% 1913 loans and, subsidiarily with regard to the above- 
mentioned 4% loan of 1895, whether holders of these bonds are 
entitled to obtain payment of the nominal amount of their 
coupons due for payment but not paid and of those subsequently 
falling due, as also of their bonds drawn for redemption but 
not refunded and of those subsequently drawn, in gold francs 
at Belgrade, Paris, Brussels and Geneva, or at the equivalent 
value of the said amount at the exchange rate of the day in the 
local currency at Berlin, Vienna, and Amsterdam, in so far as 
concerns the 1902, 1906, and 1909 loans; 

3° Lastly, how the value of the gold franc is to be determined 
as between the parties for the above-mentioned payments. 


The compromis was ratified on May 16, 1928, and the case was 
submitted to the court on May 24, 1928. The French Government 
was represented by M. Albert Montel, as agent, and the Serb- 
Croat-Slovene Government by M. Albert Devéze. The agents of the 
parties were heard at public sittings of the court on May 15-18, and 
22-24, 1929. The French case contained the following submissions: 


(1) With regard to the Serbian 4% 1895 loan, the holders of 
the bonds of this loan, whatever their nationality may be, are 
entitled to obtain, at their free choice, payment of the nominal 
amount of their coupons, due for payment but not paid, and of 
those subsequently falling due, as also of their bonds drawn for 
redemption but not refunded and of those subsequently drawn 
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at Paris, London, Berlin, Vienna, Geneva and Belgrade in the 
currency in circulation at one of these places; 


(2) With regard to the 4% 1895, 5% 1902, 44% 1906, 44 % 
1909 and 5% 1913 loans, the holders of bonds of these loans are 
entitled to obtain payment of the nominal amount of their cou- 
pons, due for payment but not paid, and of those subsequently 
falling due, as also of their bonds drawn for redemption but not 
refunded and of those subsequently drawn, in gold francs, at 
Belgrade, Paris, Brussels and Geneva, or at the equivalent 
value of the said amount at the exchange rate of the day in 
the local currency at Berlin, Vienna and Amsterdan, in so far as 
concerns the 1902, 1906 and 1909 loans; 

(3) For the purpose of the above payments which are to be 
made in gold francs at gold parity, the value of the gold franc is 
that of a weight of gold corresponding to one-twentieth part of a 
piece of gold weighing 6 gr. 45161 900/ 1000 fine. 


The Serb-Croat-Slovene case maintained merely that the French 
Government’s claims were unfounded, and should be dismissed. 
The judgment of the Court (No. 14) was handed down on July 12, 
1929.8 The payment of the coupons on the bonds in question seems 
to have been effected since July, 1920, so far as French holders are 
concerned, in French francs at their current value. In 1924 or 1925 
the holders of such coupons in France began to refuse to accept 
payment on this basis, demanding payment on a gold basis. The 
French Government intervened, at the request of the French bond- 
holders, and the intervention marked the beginning of diplomatic 
negotiations in which the French Government maintained that 
the claims of the French holders to obtain payment in gold currency 
of bonds drawn for redemption and of arrears on the coupons, were 
justified, and the Serb-Croat-Slovene Government contended that 
payment was due only in French paper money. The preamble of 
the compromis of April 19, 1928, speaks of this as the dispute between 
the two governments, but Article 1 of the compromis refers to a 
dispute between the Serb-Croat-Slovene Government, on the one 
hand, and the French bondholders on the other hand. The court 
therefore found it necessary to deal with the question of jurisdiction. 
Article 34 of the statute of the court provides that “‘only states or 
members of the League of Nations can be parties in cases before the 
court.’’ The court refers to its previous judgments, particularly 
Judgments Nos. 2 and 13, to the effect that “‘by taking up a case on 


behalf of its nationals before an international tribunal a state is 


8 Publications of the Court, Series A, No. 20. See André-Prudhomme, ‘‘Les Emprunts 
des Etats Bresilien et Serbe devant la Cour permanente de Justice internationale de la Haye,"’ 
56 Journal du Droit International (1929), p. 837. 
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asserting its own right.’’ The controversy in this case concerns 
“relations between the borrowing state and private persons”; but 
on the intervention of the French Government and the institution 
of negotiations, there existed a difference of opinion between the 
two governments, “which, though fundamentally identical with the 
controversy already existing between the Serb-Croat-Slovene Govern- 
ment and its creditors, is distinct therefrom.”’ The court finds that 
this difference of opinion between the two governments has been 
submitted to it by the compromis, and judges itself to be competent, 
in accordance with Article 34 of the statute, and this competence of 
the court is not affected by the subject matter of the dispute, which 
relates only to questions of fact and of municipal law. ‘It would be 
scarcely accurate to say that only questions of international law may 
form the subject of a decision of the court.”’ 

The court proceeds to examine the actual texts of the bonds of each 
of the various series, and finds itself confronted with the question 
“whether gold francs or merely French francs were promised.” 
The bonds were payable to bearer, and an examination of the text 
shows that in each case there was a promise of payment in gold or 
gold francs. The court finds the bonds themselves ‘‘ not ambiguous, ”’ 
and therefore it found ‘‘no occasion for reference to the preliminary 
documents,’’ nor could it find anything in the attending circum- 
stances which could be regarded as contradicting or impairing the 
gold clauses of the bonds. With reference to the meaning of the term 
“gold francs,’’ it was contended that there is no international gold 
franc, and as payment in the commodity of gold was not intended, 
the payment must have been intended to be in French money. The 
court finds, however, that the parties were not referring to payment 
in gold coins but to gold as a standard value. Certain of the pay- 
ments in gold francs were to be made at Belgrade and Paris, others 
at Brussels and Geneva. 


While there was no international gold franc, as the franc in 
each case was established by the respective countries, the concep- 
tion of the franc, and of the gold franc, had nevertheless achieved 
an international character as three countries had established a 
similar monetary unit, with the same definition of the gold piece 
of 20 francs in weight and fineness, and this unit had been made 
the subject of the Convention of the Latin Union. The “gold 
franc” thus constituted a well-known standard of value to which 
reference could appropriately be made in loan contracts when it 
was desired to establish a sound and stable basis for repayment. 
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After referring to the French law, later adopted by Belgium and 
Switzerland and by the Convention of the Latin Union, the court 
concludes that the gold franc at the time of the bond issues in question 
was a twentieth part of a piece of gold weighing 6.45161 grammes 
with a fineness of 9/10. 

Certain of the bonds contained provisions for payment in certain 
places at the rate of the sight exchange on Paris, but these conditions 
were found not to vary the effect of the agreement. The bondholders’ 
acceptance of depreciated paper francs was offered as the basis of an 
estoppel, but the court found it quite clear that no sufficient basis 
existed for applying the principle of estoppel in this case. ‘‘ There 
has been no clear and unequivocal representation by the bondholders 
upon which the debtor state was entitled to rely and has relied. 
There has been no change in position on the part of the debtor 
state.’’ The Serb-Croat-Slovene Government contended that the 
obligations entered into are subject to French law, which was alleged 
to render a clause for payment in gold null and void in so far as 
payment is to be effected in French money and in France. The court 
was therefore called upon to say what law applied to the contractual 
obligations in this case, and it made the following interesting observa- 
tion: 

Any contract which is not a contract between states in their 
capacity as subjects of international law is based on the municipal 
law of some country. The question as to which this law is forms 
the subject of that branch of law which is at the present day 
usually described as private international law or the doctrine of 
the conflict of laws. The rules thereof may be common to several 
states and may even be established by international conventions 
or customs, and in the latter case may possess the character of 
true international law governing the relations between states. 
But apart from this, it has to be considered that these rules form 
part of municipal law. 


The court was of the opinion that the law governing the obligations 
at the time they were entered into was Serbian law, in so far as 
concerns the substance of the debt and the validity of the clause 
defining it. ‘‘A sovereign state cannot be presumed to have made the 
substance of its debt and the validity of the obligations accepted 
by it in respect thereof, subject to any law other than its own.” 
While the contrary could be proved, there was no such proof in this 
case. The court also refers to the fact that the loans were not issued 
exclusively in France. But even though the obligation to pay be 
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governed by Serbian law, it might be that the currency in which 
payment should be made in France should be governed by French 
law. “It is indeed a generally accepted principle that a state is 
entitled to regulate its own currency.’’ The Serb-Croat-Slovene 
Government referred to various French laws concerning the French 
currency. The court felt itself called upon to decide what is the 
municipal law applicable to the money in which payment should be 
made. ‘It is French legislation as applied in France which really 
constitutes French law,’’ and, ‘according to information furnished 
by the parties, the doctrine of French courts, after some oscillation, 
has now been established,’’ and “there is nothing to prevent the 
creditor from claiming in France, in the present case, the gold value 
stipulated for.’’ 
The court therefore held: 


(1) That, in regard to the Serbian 4% loan of 1895, the 
holders of bonds of this loan are entitled, whatever their national- 
ity may be, to obtain, at their free choice, payment of the nominal 
amount of their coupons due for payment but not paid and of 
those subsequently falling due, as also of their bonds drawn 
for redemption but not refunded and of those subsequently 
drawn, at Paris, Berlin, Vienna, and Belgrade, in the currency in 
circulation at one of these places; 

(2) That, in regard to the 4% 1895, 5% 1902, 44% 1906, 
4%% 1909 and 5% 1913 Serbian loans, the holders of these 
bonds are entitled to obtain payment of the nominal amount 
of their coupons due for payment but not paid and of those 
subsequently falling due, as also of their bonds drawn for redemp- 
tion but not refunded and those subsequently drawn, in gold 
francs, in the case of the 1895 loan, at Belgrade and Paris, and, 
in the case of the 1902, 1906, 1909 and 1913 loans, at Belgrade, 
Paris, Brussels, and Geneva, or at the equivalent value of the said 
amount at the exchange rate of the day in the local currency at 
Berlin and Vienna, in the case of the 1913 loan, and at Berlin, 
Vienna, and Amsterdam, in the case of the 1902, 1906 and 1909 
loans. 

(3) That the value of the gold franc shall be fixed between the 
parties, for the above-mentioned payments, as equivalent to that 
of a weight of gold corresponding to the twentieth part of a piece 
of gold weighing 6 grammes 45161, 900/1000 fine. 


This judgment was not unanimous, however, and dissenting 
opinions were delivered by Judge de Bustamente, Judge Pesséa 
and Judge (ad hoc) Novacovitch. The dissent of Judge de Busta- 
mente rests mainly on the grounds that the law in force at the place 
of payment governs the nature of the payment to be made, and that 
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Article 1895 of the French Civil Code is therefore applicable to 
payments in France. Judge Pesséa thought the court incompetent, 
because the dispute ‘‘is exclusively concerned with relations between 
the borrowing state and private persons’’; he relied also on the 
interpretation which in practice had been placed upon the gold 
clauses by the parties themselves; and he was of the opinion that 
since the nature of the payment was to be governed by the law of the 
place of payment, Article 1895 of the French Civil Code is applicable 
as a declaration of French public policy, providing that “if there has 
been an increase or diminution of specie before the time of payment, 
the debtor must return the amount in figures lent, and must return 
only this amount, in the specie in currency at the time of payment.” 
M. Novacovitch thought the court incompetent, and he was of the 
opinion that the parties themselves had in mind the French franc 
when they stipulated for payment in gold. 


The Payment of Brazilian Federal Loans Issued in France 


By a compromis concluded at Rio de Janeiro on August 27, 1927, 
the Governments of the French Republic and the Republic of the 
United States of Brazil submitted to the court a dispute between the 
Brazilian Federal Government and the French holders of various 
Brazilian federal loans, asking that the court give judgment on the 


following question: 

With regard to the Brazilian Federal Government’s 5% loan 
of 1909 (Port of Pernambuco), 4% loan of 1910, and 4% loan of 
IQII, is payment of coupons which have matured and are not 
barred by prescription at this date, and coupons which shall 
mature, as also repayment of bonds drawn for redemption but 
not actually paid which are not barred by prescription on the 
date of the court’s decision, or of bonds subsequently to be 
redeemed, to be effected by delivery to the French holders, in 
respect of each franc, of the value corresponding, in the currency 
of the place of payment at the rate of exchange on the day, to 
one-twentieth of a gold piece weighing 6.45161 grammes of 
g00/1000 fineness, or is such payment or repayment to be 
effected as hitherto in paper francs, that is to say, in the French 
currency which is compulsory legal tender? 


The compromis was ratified on February 23, 1928, and the case 
was submitted to the court on April 27, 1928. The French Govern- 
ment was represented by Professor Basdevant, and the Brazilian 
Government was represented by Professor Eduardo Espinola. Coun- 
sel of the agents were heard by the court at public sittings on May 


C14] 


201 


25-29, 1929. The following submission was formulated in the 
French case: 

It is submitted as regards the following loans of the Brazilian 
Federal Government: the 5% 1909 (Port of Pernambuco), the 
4% 1910 and the 4% 1911, that the payment of coupons which 
have matured and are not barred by prescription at this date 
and coupons which shall mature, as also redemption of bonds 
drawn but not actually redeemed which are not barred by 
prescription on the date of the court’s decision, or of bonds 
subsequently to be drawn, must be effected by payment to the 
French holders, in respect of each franc, of the value correspond- 
ing, in the currency at the place of payment, at the rate of 
exchange of the day, to one-twentieth of a gold piece weighing 
6.45161 grammes, 900/1000 fine. 


The Brazilian case contained no submissions, but the representa- 
tive of the Brazilian Government maintained 

with regard to the 5% 1909 (Port of Pernambuco) loan, the 4% 
1910 loan and the 4% 1911 loan . . . that payment of 
coupons which have matured and are not barred by prescription 
at this date and coupons which shall mature, as also redemption 
of bonds drawn but not actually redeemed which are not barred 
by prescription at the date of the court’s decision, or of bonds 
subsequently to be drawn, should be effected, as hitherto, in 
paper francs. 


The payment of matured coupons and the redemption of drawn 
bonds of the three loans at issue were effected “in paper francs, that 
is to say, in the French currency which is compulsory tender.’’ 
After the depreciation of the French franc, however, this course of 
action led to protest which induced the French Government to 
intervene, thus identifying itself with the claim. The intervention 
was followed by diplomatic conversations which failed to dispose of 
the controversy. 

The judgment of the court (No. 15) was handed down on July 12, 
1929.° With respect to the court’s jurisdiction, the court contents 
itself with a reference to the judgment (No. 14) relating to the Serbian 
loans. The court then proceeds to analyze the contents of the bonds 
themselves. The bonds of 1909 contain an explicit promise for the 
payment of interest in gold, which the court interprets to refer to 
gold value and not to payment in gold coin, but the bonds of 1909 
contain no express provision for the payment of principal in gold. 


The court refers to a prospectus concerning the 1909 loan, and read- 
* Publications of the Court, Series A, No. 21. See ante, note 8. 
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ing the prospectus in connection with the bonds “it appears that the 
loan was represented by the Brazilian Government and subscribed 
for as a gold loan.’’ The court refers to ‘a familiar rule for the 
construction of instruments that, where they are found to be ambig- 
uous, they should be taken contra proferentem,’’ and on this basis the 
court concludes that the bonds of the 1909 issue should be construed 
as providing for the payment of principal and interest in gold. The 
bonds of the 1910 and I9I11 issues provide explicitly for payment of 
principal and interest in gold. It was argued that the gold clauses 
were simply ‘a routine form of expression,’’ but the court refuses 
to ignore the language of the bonds in this way. The standard of 
value to be taken is as of the time of the bond issues. It was deprecia- 
tion in value that was the object of the safeguard, not in this or that 
particular currency, and it was evidently for this reason that reference 
was made to the well-known stability of gold value. The interest 
on the 1909 bonds was payable in Paris and that on the 1910 and I9I11 
bonds was payable at Rio de Janeiro or in Paris or in London at the 
exchange of the day on Paris. The bonds drawn for redemption were 
to be paid in Rio de Janeiro, in Paris, in London. There was no 
place of payment other than Paris which had the franc, and the court 
therefore defines the gold franc in accordance with the French 
monetary legislation, i.e., a twentieth part of a piece of gold weighing 
6.45161 grammes 9/10 fine. 

It was argued that it should be deduced from the manner in which 
the contracts were executed that the payment provided for was in 
French paper francs. So long as the parity of French currency with 
gold was maintained the manner of payment was in no way incon- 
sistent with the right of the bondholders to be paid on the gold basis, 
and considering the circumstances which prevailed after 1919 the 
court holds that the bondholders cannot be estopped by their accept- 
ance of payment in paper francs, nor is any question of force majeure 
raised. 

The Brazilian Government contended that French law governs the 
contractual relations. The court deemed this a question of private 
international law, and concluded that Brazilian law and not French 
law must be held to govern the obligations contracted, so far as con- 
cerns the substance of the debt and the validity of the clause defining 
it. In this respect the court follows its Judgment No. 14 relative to 
the Serbian loans. But the compromis in this case contained the 
following statement (Article VI): 
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In estimating the weight to be attached to any municipal law 
of either country which may be applicable to the dispute, the 
Permanent Court of International Justice shall not be bound 
by the decisions of the respective courts. 


In applying this provision the court makes this very interesting 
statement: 


Though bound to apply municipal law when circumstances so 
require, the court, which is a tribunal of international law, and 
which, in this capacity, is deemed itself to know what this law is, 
is not obliged also to know the municipal law of the various 
countries. All that can be said in this respect is that the court 
may possibly be obliged to obtain knowledge regarding the 
municipal law which has to be applied. And this it must do, 
either by means of evidence furnished it by the parties or by 
means of any researches which the court may think fit to 
undertake or to cause to be undertaken. 

Once the court has arrived at the conclusion that it is neces- 
sary to apply the municipal law of a particular country, there 
seems no doubt that it must seek to apply it as it would be 
applied in that country. It would not be applying the municipal 
law of a country if it were to apply it in a manner different from 
that in which that law would be applied in the country in which 
it is in force. 

It follows that the court must pay the utmost regard to the 
decisions of the municipal courts of a country, for it is with the 
aid of their jurisprudence that it will be enabled to decide what 
are the rules which, in actual fact, are applied in the country the 
law of which is recognized as applicable in a given case. If the 
court were obliged to disregard the decisions of municipal courts, 
the result would be that it might in certain circumstances apply 
rules other than those actually applied; this would seem to 
be contrary to the whole theory on which the application of 
municipal law is based. 


Thus the court refuses to interpret the provision in the compromis 
as compelling it to disregard the decisions of the French courts, and 
it construes Article VI to mean that “while the court is authorized 
to depart from the jurisprudence of the municipal courts, it remains 
entirely free to decide that there is no ground for attributing to the 
municipal law a meaning other than that attributed to it by that 
jurisprudence.’’ The conclusion is reached, therefore, that the 
situation in this case is the same with respect to the Serbian loans. 
The judgment of the court is to the following effect: 


That with regard to the Brazilian Federal Government’s 5% 
loan of 1909 (Port of Pernambuco), 4% loan of 1910 and 4% loan 
of 1911, payment of coupons which have matured and are not 
barred by prescription at the date of the special agreement and 
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of coupons subsequently maturing, as also repayment of bonds 

drawn for redemption but not actually repaid which are not 

barred by prescription on the date of the present judgment, or 

of bonds subsequently to be redeemed, must be effected by 

delivery to the French holders in respect of each franc, of the | 

value corresponding in the currency of the place of payment at 

the rate of exchange of the day, to one-twentieth part of a gold 

piece weighing 6.45161 grammes, 900/1000 fine. 

Dissenting opinions were delivered by Judge de Bustamente and 
Judge Pess6a. Judge de Bustamente dealt chiefly with the law 
governing the contractual stipulations. As in his dissent in the case | 
relating to the Serbian loans, he refers to the Code of Private Inter- 
national Law adopted at Havana in 1928, and he determines that 
French legislation should govern. He finds it “useless to refer to 
the practice of the courts”’ in France and Brazil, and for this he 
relies upon Article VI of the compromis. He finds the French law | 
of June 25, 1928, inapplicable because it was enacted after the 
compromis was signed. Therefore Article 1895 of the French Code 
remains, in his opinion, applicable. His conclusion is that the pay- 
ment on the bonds should be effected at Paris in French currency 
which is legal tender, and that the payment of the bonds, so far as 
French bondholders are concerned, should be effected in Paris. | 

Judge Pesséa’s opinion follows very closely his opinion in the case 
relating to the Serbian loans. He holds that the court is incompetent, 
that the gold clause should be interpreted in accordance with the 
action of the parties, and that Article 1895 of the French Code is 


applicable. 


The Free Zones of Upper Savoy and the District of Gex 


This case was submitted to the court as a result of the compromis 
between France and Switzerland, signed on October 30, 1924, and 
ratified on March 21, 1928.!° The French Government was rep- 
resented by Professor Jules Basdevant as agent and M. Paul Bon- 
cour, as counsel, and the Swiss Government by M. de Pury and 
Professor Paul Logoz as agents, and M. Walter Burckhardt and M. 
Paul Edmond Martin as counsel. Cases were filed by both parties 
on September 5, 1928, counter-cases on January 23, 1929, and replies | 
on June 12, 1929. Oral arguments were heard by the court on July 
9-13, 15-16, 18-19, and 22-23, 1929, and on August 19, 1929, the 
court issued an order dealing with the case in a preliminary way." 


10 The diplomatic history of the compromis is set forth in the message of the Swiss Federal 
Council to the Federal Assembly, of Nov. 25, 1924 (Doc. 1911). 
ul Publications of the Court, Series A, No. 22. 
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The dispute concerning the zones in Upper Savoy and Gex reaches 
back into the history of centuries past.“ The free zones on French 
territory near Switzerland are to be distinguished from the neutralized 
zones in certain parts of Savoy, created by Article 92 of the Treaty 
of Vienna of June 9, 1815," by Article 3 of the Treaty of Paris of 
November 20, 1815, and by the Act of November 20, 1815." The 
neutral zones, observed to some extent during the war, seem now to 
have been abolished. Four free zones are also to be distinguished: 
(1) the zone of Gex, created by Article 5 of the protocol of November 
3, 1815, and Article 1 of the treaty of November 20, 1815, instruments 
to which Switzerland was not a party;!¢ (2) the small Sardinian 
Zone, defined by Article 3 of the Treaty of Turin, March 16, 1816, 
between Sardinia, the Swiss Confederation and the Canton of 
Geneva;!? (3) St. Gingolph, created a free zone by the Manifesto of 
the Sardinian Court of Accounts, September 9, 1929; and (4) the 
enlarged zone, created by the Imperial French decree of June 12, 
1860.18 The present dispute does not relate to the last-named zone. 

Immediately, as it comes before the court, the purpose of the 
“arbitration” is to obtain an interpretation to be placed on Article 
435, paragraph 2, with its annexes, of the Treaty of Versailles of 
June 28, 1919, and a “settlement of all questions involved in the 
execution of paragraph 2 of Article 435.’"* The compromis provides 
(Article 1) that it “shall rest with’’ the court 


2 Zones were first established in Gex in 1602 and in Savoy in 1603. An excellent account 
of their history was given in two communiqués issued by the Secretariat of the — of 
Nations, July 8 and July 24, 1929. See also the European Economic and Political Survey 
for March 15-31, 1929, Vol. IV, p. 411 (published by the American Library in Paris); Victor 
Berard, Geneve, La France et La Suisse Ss vols.), Paris: Librarie Armand Colin, 1927; 
J. Paulus, ‘‘Les Zones Franches Autour Gendve,"" 5 Révue de Droit International et de 
Législation Comparée (3 ser.), p. 58. Toynbee, Survey of International Affairs, 1925, Vol. II, 
p. 215. 
1 Hertslet, Map of Europe, p. 262. 

“4 Jbid., p. 346. 

6 [bid., p. 370. 

i; Hertslet, Map of Europe, pp. 326, 342. 

7 Jbid., p. 421. 

1815 Bulletin des Lois de l’'Empire Francais (11th series), p. 891, No. 7744. 

1 Art. 435 of the Treaty of Versailles is as follows: ‘‘The high contracting parties, while 
they recognize the guarantees —— by the Treaties of 1815, and y by the Act of 
November 20, 1815, in favor of Switzerland, the said guarantees constituting international 
obligations for the maintenance of peace, declare nevertheless that the provisions of these 
treaties, conventions, declarations and other eqegiamantery Acts concerning the neutralized 
zone of Savoy, as laid down in paragraph 1 of Article 92 of the Final Act of Congress of 
Vienna and in paragraph 2 of Article 3 of the Treaty of Paris of November 20, 1815, are no 
longer consistent with present conditions. For this reason the high contracting ties take 
note of the agreement reached between the French Government and the Swiss Government 
for the abrogation of the stipulations relating to this zone which are and remain abrogated. 

‘*The high contracting parties also agree that the stipulations of the Treaties of 1815 and 
of the other supplementary Acts concerning the free zones of Upper Savoy and the Gex dis- 
trict are no longer consistent with present conditions, and that it is for France and Switzer- 
land to come to an agreement together with a view to settling between themselves the status 
of these territories under such conditions as shall be considered suitable by both countries.” 

The annex to this article sets forth notes exchanged by the two governments. 
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to decide whether, as between Switzerland and France, Article 
435, paragraph 2, of the Treaty of Versailles, with its annexes, 
has abrogated or has as its object the abrogation of the pro- 
visions of the Protocol of the Conference of Paris of November 
3, 1815, of the Treaty of Paris of November 20, 1815, of the 
Treaty of Turin of March 16, 1816, and of the Manifesto of the 
Sardinian Court of Accounts of September 9, 1829, regarding 
the customs and economic régime of the free zones of Upper 
Savoy and the Pays de Gex, having regard to all facts anterior 
to the Treaty of Versailles, such as the establishment of the 
federal customs in 1849, which are considered relevant by the 


court. 


The compromis also provides that upon the conclusion of its delibera- 
tions on this question, and before judgment is pronounced, the court 
“shall accord the two parties a reasonable time to settle between 
themselves the new régime to be applied in those districts’’; “failing 
the conclusion and ratification’’ of such an accord, the court is asked 
to pronounce its decision on the question formulated and to “‘settle 
for a period to be fixed by it and having regard to present conditions, 
all the questions involved in the execution of paragraph 2 of Article 
435.’ Notes were exchanged by the two governments on October 
24, 1924, by which they agreed ‘‘that no objection shall be raised 
on either side to the communication by the court to the agents of the 
two parties, unofficially and in each other’s presence, of any indica- 
tions which may appear desirable as to the result of the deliberation 
upon the question formulated in Article 1.’’?° 

The order of August 19, 1929, represents the result of the court’s 
deliberation, after perhaps the most elaborate argument ever made 
before the court. First of all, the court flatly refuses to communicate 
to the representatives of the parties ‘“‘unofficially,’’ saying that it is 
prevented from doing so by Articles 54 (paragraph 3) and 58 of the 
statute.* But inasmuch as a failure to agree on the interpretation 
of Article 435 had prevented a solution of the dispute, the court, 
desiring to facilitate a ‘‘direct and friendly settlement,’’ proceeds 
to give its interpretation. This is done by “order,’’ which does not 
have “binding’’ force, in the terms of Article 59 of the statute, or 
‘final’ effect, in the terms of Article 60, in deciding the dispute. 


But the court feels itself called upon to enter the following caveat: 


20 For the full text of the diplomatic correspondence, see the Message of the Swiss Federal 


Council of November 25, 1924 (No. 1911). 
#1 Article 54 requires that the ‘‘deliberations of the court shall take place in private 


and remain secret,’’ and Article 58 requires that every judgment shall be ‘‘read in open 
court.”’ 
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It is important to set forth clearly that special agreements 
whereby international disputes are submitted to the court should 
henceforth be formulated with due regard to the forms in which 
the court is to express its opinion according to the precise terms 
of the constitutional provisions governing its activity, in order 
that the court may be able to deal with such disputes in the 
ordinary course and without resorting, as in the present case, to 
a construction which must be regarded as strictly exceptional. 


The order deals first with the evidence before the court. The Swiss 
agent had presented a volume entitled Publications des Comités 
Suisses en faveur du maintien des zones franches de 1815 et 1816, to 
the reception of which in evidence the French agent had made a 
preliminary objection. The extracts from the volume read by the 
Swiss agent had convinced the court that its reception was not 
‘necessary at the present stage of the proceedings to enable the 
court to form its opinion upon the question’”’ before it. Hence, the 
French objection was sustained, and the document was excluded 
“as evidence at the present stage of the case.’’ This action is 
notable as the outstanding instance in which the court has excluded 
evidence submitted to it in a case. 

The function of the court is limited to deciding upon the abrogation 
of certain treaty provisions ‘‘as between France and Switzerland.” 
The real divergence between the parties “related to the question 
whether the régime of the zones could be abolished without Switzer- 
land’s consent.’’ The court declares that it “‘cannot as a general 
rule be compelled to choose between constructions determined before- 
hand none of which may correspond to the opinion at which it may 
arrive,’’ and therefore felt itself ‘entirely free’’ in its interpretation 
upon both points, namely, whether Article 435 has abrogated former 
treaty provisions, and whether it has for its object their abrogation; 
the latter question is equivalent to whether the article is intended 
necessarily to lead to the abrogation. The court interprets Article 
435, paragraph 2, as containing a “declaration of disinterestedness”’ 
on the part of the signatories to the Treaty of Versailles, other than 
France, and an acquiescence by such signatories in an agreement to 
be arrived at between France and Switzerland. The statement that 
the treaty provisions ‘‘are no longer consistent with present con- 
ditions’’ does not ipso facto effect the abolition of the free zones. 
Switzerland is not a party to the Treaty of Versailles, except to the 
extent to which it has accepted the treaty by the note annexed to 
Article 435. Even if the article involved the abolition of the zones, it 
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could only be binding between France and Switzerland if Switzer- 
land’s consent were not necessary. Yet the actual terms of Article 
435 ‘‘seem to presuppose the existence of a right on the part of 
Switzerland derived from the former stipulations.’’ Switzerland’s 
consent was actually sought, and the Swiss note of May 5, 1919, 
which the parties to the Treaty of Versailles inserted in the annex to 
Article 435, is “entirely based on the existence of such a right on the 
part of Switzerland.”’ 

With regard to the Sardinian zone, Switzerland acquired a con- 
tractual right by the Treaty of Turin, which in the court’s opinion 
has not been abrogated. An examination of the several instruments 
relating to the zone of Gex establishes an intention of the parties to 
confer on Switzerland a right to the free zone of Gex. This conclusion 
is reached “simply on the basis of an examination of the situation 
of fact in regard to this case,’’ so that the court does not need to 
decide on the legal effect of ‘stipulations in favor of third parties.”’ 

The conclusion is reached that neither has Article 435 abrogated 
as between France and Switzerland the former provisions relating 
to the free zones, nor does it have such abrogation for its object. 
This view is in no way weakened by the facts antecedent to the Treaty 
of Versailles, but is corroborated by the facts relating to the drafting 
of Article 435. The court, therefore, orders that the two parties be 
accorded a period expiring on May I, 1930, to settle between them- 
selves ‘‘under such conditions as they may consider expedient’’ the 
“new régime’’ to be applied in the districts contemplated by Article 
435, paragraph 2. 

All of the judges concurred in the operative portion of the order, 
but Judge Nyholm, Deputy-Judge Negulesco, and Judge ad hoc 
Dreyfus were unable to agree with the court to the extent which they 
indicated in separate opinions, and Judge Pesséa added certain 
observations. 

Judge Nyholm thought that Article 435 as it stands ‘contains 
a sufficiently clear indication that an existing state of affairs is 
abolished and a new state of affairs established.’’ He found the 
Swiss note of May 5, 1919, to be merely a protest based on the 
assertion of Switzerland’s rights. He thought that the provisions of 
1815 did not create a servitude in Switzerland’s favor, since “the 
withdrawal of the customs lines is a domestic affair of France.” 
Provisions in favor of third parties ‘‘are not permissible in interstate 
relations’’ as “the principle of sovereignty is opposed thereto.” 
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Deputy-Judge Negulesco was of the opinion that by the Treaty 
of Versailles, the Powers which had originally created the obligations 
of France with reference to the zone of Gex, effected the abrogation 
of these obligations. Switzerland not being a party to the treaty of 
1815, her only ground for objection is that a right in her favor was 
created by that treaty, but Switzerland is not expressly named in the 
treaty of 1815, which confines itself to creating an obligation of 
France to withdraw her customs barrier beyond the political frontier. 
Since Switzerland is not a party to the treaty, any rights which she 
had under it could only be exercised so long as the treaty had not been 
abrogated by the signatory Powers. As to the free zone of Upper 
Savoy, M. Negulesco thought the provisions of the Treaty of Turin 
of 1816 could not be abrogated without Switzerland’s consent. 

M. Dreyfus, judge ad hoc, was of the opinion that Switzerland had 
acquired no contractual rights by the treaties of 1815, to which she 
was not a signatory and did not adhere. The Powers which conferred 
an advantage on Switzerland “undid in 1919 what they did in 1815.” 
The principles governing the stipulation in favorem tertit in municipal 
law are not the same in different countries, and should not be trans- 
ferred to international law. He thought that Article 435 not only 
abrogated the zones created by the treaties of 1815, but also had for 
its object the abrogation of the zones created in 1816. 

Judge Pesséa thought that the parties were really asking for an 
advisory opinion, which the court was incompetent to give except 
at the request of the Council or Assembly of the League of Nations. 
He observed that “the case is not one for judgment, since the special 
agreement expressly rules out a judgment; nor is it one for an advisory 
opinion, since neither the Council nor Assembly has asked for one; 
nor for an order, which is not required for the purpose of the conduct 
of the case; and since the court can only express a decision by one 
of these three means, it follows that it should have refused to enter- 
tain the case, on the ground that the clause whereby the special 
agreement seeks the court’s opinion is not valid, having regard to 
the imperative terms of Article 14 of the Covenant and Article 72 
of the Rules of Court.’’ 

Negotiations between France and Switzerland with reference to 
the régime of the zones were opened at Berne, December 9, 1929, 
but on December 10, 1929, they were discontinued; the matter may 
therefore come before the court for a judgment in accordance with 


the terms of the compromis. 
22 Publications of the Court, Series A, No. 22, p. 49. 
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The Territorial Jurisdiction of the International Commission of the 
River Oder 


This case came before the court as a result of a compromis signed 
at London by representatives of six governments, the British Empire, 
Czechoslovakia, Denmark, France, Germany, and Sweden, of the 
one part, and the Government of Poland, of the other part, on 
October 30, 1928. By this compromis, filed with the registry on 
November 29, 1928, the court was asked to decide the following 


questions: 


Does the jurisdiction of the International Commission of the 
Oder extend, under the provisions of the Treaty of Versailles, to 
the sections of the tributaries of the Oder, Warthe (Warta) and 
Netze (Noteé) which are situated in Polish territory, and, if so, 
what is the principle laid down which must be adopted for the 
purpose of determining the upstream limits of the Commission’s 


jurisdiction? 


The cases and counter-cases were filed within time-limits fixed by the 
President of the court, and oral arguments were presented on behalf 
of each of the parties on August 20-24, 1929. 

In the case presented on behalf of Poland, reliance was placed on 
passages extracted, directly or indirectly, from the minutes of the 
Commission on Ports, Waterways, and Railways, at the Preliminary 
Peace Conference in Paris in 1919. This commission was engaged in 
the preparation of the articles in the Treaty of Versailles of June 28, 
1919, under which the International Commission of the Oder was 
created. The six governments objected to the admission of such 
references in evidence, and requested that they be disregarded. On 
August 15, 1929, the court issued an order™ inviting the agents to 
argue this preliminary question. At the conclusion of this argument, 
on August 20, 1929, the court issued an order* that ‘‘ the minutes of 
the Commission on Ports, Waterways, and Railways of the conference 
which prepared the Treaty of Versailles shall be excluded as evidence 
from the proceedings in the present case.”’ Among the reasons for 
this action, the court observed that three of the parties in the case 
did not take part in the work of the conference which prepared the 

% For the full text of the compromis, see the British Treaty Series, No. 1 (1929), Cmd. 


250. 
% Publications of the Court, Series A, No. 23 (Annex 2), p. 28. 
25 Jbid. (Annex 3), p. 41. 
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Treaty of Versailles,** and hence ‘‘the record of this work cannot be 
used to determine, in so far as they are concerned, the import of the 
treaty,’’ for “in any particular case, no account can be taken of 
evidence which is not admissible in respect of certain of the parties 
to that case.”’ 

A second preliminary matter had to be disposed of. The com- 
promis had the effect of placing two questions before the court. The 
submissions of the Polish Government dealt with only one of these 
questions, on the theory that ‘‘being of the opinion that the juris- 
diction of the commission does not extend to the purely Polish parts 
of the Warta (Warthe) and Noteé (Netze),’”’ Poland was ‘not 
obliged to consider the answer’’ to the second question; and to the 
submissions of the six governments on the second question, the 
Polish Government made ‘‘every reservation,” reserving specially 
“the right to state its case’’ in regard to the solutions proposed by 
the six governments. In this situation, on August 15, 1929, the court 
issued an order* inviting the Polish agent to file with the court by 
August 17, at midday, “‘any alternative submissions as to the second 
of the two questions” before the court. In taking this action, the 
court observed that “in a case submitted to the court by special 
agreement (compromis) and in which there is neither applicant nor 
respondent, the parties must have an equal opportunity reciprocally 
to discuss their respective contentions”; hence, it was concluded in 
this case that ‘‘the six governments must be enabled to discuss, in 
their first oral agreement and not only in their reply, any alternative 
submissions’’ of the Polish Government. This invitation was ac- 
cepted by the Polish agent. 

The necessity for the compromis in this case arose out of the attempt 
of the International Commission of the Oder to carry out the duty 
imposed upon it by Article 343 of the Treaty of Versailles, to draft 
a project revising the existing international agreements and regula- 
tions, and inter alia defining ‘“‘the sections of the river or its trib- 
utaries to which the international régime,’’ set forth in Articles 332 
to 337 of the Treaty of Versailles, “‘shall be applied.”” The Polish 
member of the commission contended that there should be excluded 
from the application of this régime the navigable portions of trib- 


26 Denmark and Sweden are clearly in this category. As to Germany, the situation was 
that Germany was not represented in what was generally known as the Preliminary Peace 
Conference, in which various commissions drafted the ‘‘conditions’’ later submitted to 
Germany. But Germany was represented at the peace conference at which her acceptance 
of the modified conditions was negotiated. 

27 Publications of the Court, Series A, No. 23 (Annex 4), PD. 44. 
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utaries of the Oder situated in Polish territory; while other delegates 
were of the contrary opinion. From 1920 to 1924, the commission 
labored with the problem, and in 1924, it recognized its failure, and 
pointing to the solution previsaged in Article 378 of the Treaty of 
Versailles,” it suggested that the delegates should approach their 
governments on the matter. Thereafter, at the request of the British 
and French Governments, the questions involved were brought before 
the Advisory and Technical Committee for Communications and 
Transit of the League of Nations, which on November 27, 1924, 
adopted a “suggestion for conciliation.’’ When this suggestion was 
communicated to the governments concerned, it was rejected by 
Poland and reserved by Germany. This led the Advisory and 
Technical Committee on Communications and Transit, on July 30, 
1925, to adopt a resolution declaring the procedure of conciliation 
to be closed. The negotiation of the compromis of October 30, 1928, 
then followed. 

The judgment of the court (No. 16) was given on September Io, 
1929, by nine votes to three.** The parties were agreed upon the 
meaning to be given to the word “‘jurisdiction,’’ which the court 
considered to relate ‘“‘to the powers possessed by the commission 
under treaties in force.”’ It was felt to be clear ‘‘that the questions 
on which the court is asked to give judgment presuppose that the 
jurisdiction of the commission is not limited to the principal river 
but also extends to the tributaries.”” A question arose as to the 
applicability of the statute annexed to the Barcelona Convention of 
April 20, 1921, relating to the régime of navigable waterways of 
international concern, which was previsaged in Article 338 of the 
Treaty of Versailles. The six governments relied upon this statute. 
The Polish Government had not ratified the Barcelona Convention, 
and had insisted in earlier stages of the dispute that the convention 
could not be invoked against it. The six governments asked that the 
court reject the Polish argument based on nonratification. This 
the court refused todo. While Article 338 of the Treaty of Versailles 
had provided that the régime laid down should be superseded by a 
general convention of waterways which was to be applicable to 
the Oder, the court thought that the reference must be taken to be 

28 “‘ Disputes which may arise between interested Powers with regard to the interpreta- 


tion and application of the preceding articles shall be settled as provided by the League of 


Nations.’ 
22 Count Rostworowski sat as a judge ad hoc; but the court contained no judge of British, 


French, German or Swedish nationality, in hearing this case. 
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‘“‘to a convention made effective in accordance with the ordinary 
rules of international law,’”’ and concluded that as the convention 
itself provides for ratification, it could not be relied upon as against 
Poland. Hence the questions before the court were to be solved 
solely on the basis of the Treaty of Versailles without regard to 
Article 338. 

The parties disagreed as to the answer to be given to the question 
before the court. The six governments insisted on an affirmative 
answer and the Polish Government insisted on a negative answer. 
The arrangement of the Treaty of Versailles is such as to warrant 
some distinction between the international régime applicable to 
certain rivers and the administration which is provided for by 
commissions, but the court concludes that the function of the 
commission is ‘to make practical application of the principles of the 
régime’’ and that therefore the competence of the commission 
extends to all the internationalized portions of the river and the river 
system. The régime and the administration are coincident. Hence 
the question before the court is dependent on Article 331 of the 
Treaty of Versailles.*® The Warthe and the Netze rise in Poland 
and, after flowing through Polish territory, they pass into German 
territory, where the Netze joins the Warthe before the Warthe joins 
the Oder. 

Article 331 sets two conditions for internationalization: “the 
waterways must be navigable and must naturally provide more than 
one state with access to the sea.’’ It is assumed that both the 
Warthe and the Netze are navigable in Polish territory. Hence the 
court must say whether that part of the two tributaries which is in 
Polish territory provides more than one state with access to the sea. 
The Polish Government contended that it provides only Poland with 
access to the sea, but the six governments maintained that a river 
system is not to be divided up in this way. Poland insisted that the 
text being doubtful, that solution should be adopted which imposes 
the least restriction on the freedom of states. The court found this 
argument ‘‘sound in itself,’’ but was of the opinion that it ‘must be 


80 Article 331 reads: ‘‘The following rivers are declared international: the Elbe (Labe) 
from its confluence with the Vitava (Moldau), and the Vitava (Moldau) from Prague; the 
Oder (Odra) from its confluence with the Oppa; the Niemen (Russtrom-Memel-Niemen) 
from Grodno; the Danube from Ulm; and all navigable parts of these river systems which 
naturally provide more than one state with access to the sea, with or without transhipment 
from one vessel to another; together with lateral canals and channels constructed either to 
duplicate or to improve naturally navigable sections of the specified river systems, or to 
connect two naturally navigable sections of the same river. 

‘*The same shall apply to the Rhine-Danube navigable eee, should such a water- 
way be constructed under the conditions laid down in Article 353 
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employed only with the greatest caution.”” There are many methods 
of interpretation beside grammatical analyses. Reference must be 
had to the “principles underlying the matter to which the text 
refers,’’ and only when the intention of the parties remains doubtful 
after all pertinent considerations are taken into account is that 
interpretation to be adopted which is most favorable to the freedom 
of states. Hence the court was compelled to examine the principles 
governing international fluvial law. Reference is made to the Act of 
the Congress of Vienna of June 9, 1815. The common legal right 
on navigable waterways separating or traversing several states 
‘must extend to the whole navigable course of the river and does not 
stop short of the last frontier.’ The Treaty of Versailles was 
designed to effect a ‘‘complete internationalization,’’ by which is 
meant “‘the free use of the river for all states, riparian or not.” 
The fact that the river commissions set up by the Treaty of Versailles 
include representatives of non-riparian states is partly to be explained 
by the interest of such states in the navigation of the waterways in 
question. The court reaches the conclusion that the Treaty of 
Versailles adopts the same standpoint as the Act of Vienna and the 
treaty law which applied and developed the principles of that act. 
Interpreting Article 331 in the light of these principles, it is concluded 
that the jurisdiction of the Oder Commission extends to those 
portions of the Warthe and Netze situated in Polish territory. This 
conclusion is not modified by arguments drawn from provisions in 
the peace treaties concerning other rivers, nor by statements to be 
found in the reply of the Allied and Associated Powers to the Austrian 
delegation. 

An affirmative reply to the first question being decided upon, the 
court proceeded to deal with the principle to be adopted for the 
purposes of determining the up-stream limits of the commission’s 
jurisdiction. This principle is to be found in Article 331 of the Treaty 
of Versailles, from which it follows that the jurisdiction of the 
commission extends ‘‘up to the points at which the Warthe and Netze 
cease to be either naturally navigable or navigable by means of 
lateral canals and channels constructed either to duplicate or to 
improve naturally navigable sections of the specified river systems, or 
to connect two naturally navigable sections of the same river.”’ 

Judge Huber was of the opinion that the statute annexed to the 
Barcelona Convention had superseded the international régime 
provided for in the Treaty of Versailles, as a result of Article 338. 
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But this supersession did not extend to Article 331 of the Treaty of 
Versailles, and hence he did not dissent from the conclusion reached 
by the court. Judge de Bustamante and Judge Pess6a and Count 
Rostworowski dissented from the judgment, but without writing 
dissenting opinions. 


Organization of the Court 


The death of Judge Weiss on August 31, 1928, and of Viscount 
Finlay on March 9, 1929, left two vacancies to be filled by an election 
by the Assembly and Council of the League of Nations. The Secre- 
tary-General of the League of Nations took the necessary steps to 
secure the nominations, and separate nominations were duly made 
by various national groups for filling the two vacancies.** When the 
Tenth Assembly met in September, it had to decide first of all on the 
procedure to be followed, for it was the first time that an election 
was to be held to fill simultaneously two vacancies in the court. On 
September 16, 1929, the General Committee of the Assembly recom- 
mended® that since Article 14 of the court’s statute provides for the 
filling of vacancies ‘‘by the same method as that laid down for the 
first election,’’ the ‘‘ two vacancies should be filled simultaneously by 
the method of a scrutin de liste i. e., by holding a single ballot or series 
of ballots in respect of both vacancies together, each voter being 
entitled to vote for a number of candidates equal to the number of 
vacancies, and those candidates who at any ballot obtain the requisite 
majority being considered to be elected.’’ Hence the candidates 
nominated for the separate vacancies were to be declared to be 
eligible for election to fill either vacancy. This recommendation was 
adopted by the Assembly, and both the Assembly and the Council 
proceeded to the election on September 19, 1929. The two judges 
elected were M. Henri Fromageot (France), and Sir Cecil J. B. 
Hurst (Great Britain), each receiving the necessary votes in the 
Assembly and in the Council.* Both immediately entered into 
function as judges. 

On August 16, 1929, the court unanimously reelected Mr. Ake 
Hammarskjéld to succeed himself as Registrar of the court, and to 
serve for the period 1930-1936. On July 29, 1929, Judge Hughes 
was named by the court to fill the vacancy in the special chamber for 


31 Twenty-five candidates were nominated to succeed Judge Weiss, ent twenty-four to 
succeed Viscount Finlay. League of Nations Document, A. 26. 1929. 

32 League of Nations Document, A. 57. 1929. V. 

33 In the Assembly, representatives of fifty-two members voted. Sir Cecil Hurst received 


40 votes, and M. Fromageot 37. 
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labor cases, caused by the death of Viscount Finlay. On August 21, 
1929, the court constituted the Chamber for summary procedure 
for 1930, naming as members, President Anzilotti, Judge Huber 
and Judge Loder; and as substitute members, Judge Altamira and 
Judge Hughes. 


Acceptance of the Court Statute 


The protocol of signature of December 16, 1920, to which the 
statute of the court is annexed, was signed on September 14, 1929, by 
representatives of Nicaragua and Peru. This protocol has now been 
signed on behalf of fifty-four states or members of the League of 
Nations, of which forty-two have ratified.™ 


Jurisdiction of the Court 


The most significant development of 1929, with reference to the 
court’s jurisdiction, has been the wide acceptance of the obligatory 
jurisdiction with respect to legal disputes, as provided for in Article 
36 of the court’s statute.** The Optional Clause, conferring such 
jurisdiction, was the subject of a resolution of the Ninth Assembly 
of the League of Nations in 1928, which called attention to the fact 
that the clause could be accepted with appropriate reservations both 
as to duration and as to scope, and noting “‘that the reservations 
conceivable may relate, either generally to certain aspects of any 
kind of dispute, or specifically to certain classes or lists of disputes, 
and that these different kinds of reservations can be legitimately 
combined.’** During the session of the Ninth Assembly, the 
obligatory jurisdiction was accepted by Hungary for five years and 
by Spain for ten years, and on August 13, 1929, Hungary’s ratification 
of the clause was deposited with the Secretariat; but no further 
acceptances followed until the session of the Tenth Assembly. At 
the Tenth Assembly in 1929, the subject was much discussed. On 
September 3, 1929, Prime Minister Ramsay MacDonald announced 
that Great Britain would sign the Optional Clause, but the rush to 
sign was begun by the Italian delegate on September 9, 1929. The 
Italian Government accepted compulsory jurisdiction for five years, 

%4 See the list of states in the Fifth Annual Report of the Court. Publications of the 


Court, Series E, No. 5: pP- 385-301. 

% An interesting study entitled ‘‘The Optional Clause,”’ was published by the League of 
Nations Union, (2d ed.), July, 1929. No. 240. 

% League of Nations Oficial Journal, Special Supplement No. 63, p. 19. A resolution 
of the Fifth Assembly, Oct. 2, 1924, stated that the terms of Article 36 of the statute 
would permit states to sign the optional clause ‘‘with the reservations which they regard as 
indispensable."’ Jbid., Special Supplement No. 21, p. 20. 
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subject to ratification and ‘‘ subject to any other method of settlement 
provided by special convention, and in any case where no solution has 
been reached through the diplomatic channels or through the action 
of the Council of the League of Nations.”” On September 10, the 
Latvian representative signed the Optional Clause, for five years. 
On September 12, it was signed by the Greek Minister for Foreign 
Affairs, for five years, ‘‘for all the classes of disputes mentioned in 
Article 36, with the exception of cases where the parties have agreed 
or shall agree to have recourse to another method of pacific settle- 
ment.’’ On September 14, it was signed by the Minister for Foreign 
Affairs of the Irish Free State, subject to ratification. On September 
16, it was signed on behalf of France, for five years as to disputes 
arising after ratification, ‘‘which could not have been settled by a 
procedure of conciliation or by the Council according to the terms of 
Article 15, paragraph 6 of the Covenant.” 

On September 19, 1929, the Optional Clause was signed by rep- 
resentatives of His Britannic Majesty’s Governments in the United 
Kingdom of Great Britain and Northern Ireland, in the Union 
of South Africa, in the Dominion of New Zealand, and by a 
representative of the Government of India, and on the following day 
by representatives of His Majesty’s Governments in Australia 
and Canada, subject to ratification, ‘‘for a period of ten years and 
thereafter until such time as notice may be given to terminate the 
acceptance,” for disputes other than disputes for which a peaceful 
settlement by some other method may have been agreed upon, and 
other than ‘‘disputes with the government of any other member of 
the League which is a member of the British Commonwealth of 
Nations all of which disputes shall be settled in such manner as the 
parties have agreed or shall agree,’ and “disputes with regard to 
questions which by international law fall exclusively within the 
jurisdiction’’ of the particular government and subject to the condi- 
tion that His Majesty’s Government [as named] 


reserve the right to require that proceedings in the court shall 
be suspended in respect of any dispute which has been sub- 
mitted to and is under consideration by the Council of the League 
of Nations, provided that notice to suspend is given after the 
dispute has been submitted to the Council and is given within 
ten days of the notification of the initiation of the proceedings 
in the court, and provided also that such suspension shall be 
limited to a period of twelve months or such longer period as 
may be agreed by the parties to the dispute or determined by a 
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decision of all the members of the Council other than the parties 
to the dispute.*’ 


The reservations made by these members of the League differ very 
materially from that made by the Minister for Foreign Affairs of the 
Irish Free State, who signed ‘‘for twenty years and on the sole 
condition of reciprocity.” 

On September 19, also, the Optional Clause was signed by the 
Minister of Foreign Affairs of Czechoslovakia, accepting the juris- 
diction for ten years, ‘‘subject to the right, for either of the parties 
to the dispute, to submit the dispute, before any recourse to the 
court, to the Council of the League of Nations’’; and by the repre- 
sentative of Peru on very similar terms. On September 20, it was 
signed by a representative of Siam, for ten years ‘‘in all disputes, as 
to which no other means of pacific settlement is agreed upon.’’ On 
September 24, 1929, the representative of Nicaragua ‘recognized as 
compulsory unconditionally the jurisdiction of the Permanent Court 
of International Justice.” 

The acceptances by Greece and Nicaragua are effective, without 
being subject to ratification; but all other signatures during the 
Tenth Assembly were subject to ratification. The Optional Clause 
is therefore in force today (December 1, 1929) for twenty states, as 
follows:* 


Abyssinia Estonia Hungary Portugal 
Austria Finland Netherlands Spain 
Belgium Germany Nicaragua Sweden 
Bulgaria Greece Norway Switzerland 
Denmark Haiti Panama Uruguay 


The Convention for the Suppression of Counterfeiting Currency, 


concluded at Geneva, April 20, 1929, already signed by some twenty- 


87 This acceptance of the Optional Clause led to an interesting discussion in England. An 
editorial in The Times, Sept. 20, 1929, was followed by a spirited correspondence, also pub- 
lished in The Times, in which Lord Salisbury, Mr. A. P. Fachiri, Prof. A. Pearce Higgins, 
Prof. Edward Jenks, Mr. Wm. Latey, Prof. H. A. Smith, Prof. J. L. Brierly, Lord Parmoor, 
and Mr. George F.S. Bowles participated. Mr. Bowles expressed the view that the British 
acceptance of compulsory jurisdiction is the ‘‘ very same proposal"’ as that made in 1907 for 
establishing an International Prize Court. Prof. Pearce Higgins concluded that ‘‘the Per- 
manent Court of International Justice has been in effect constituted an International Court 
of Prize, before which parties aggrieved by decisions of British prize courts will be able to 
compel the British Government to appear.’’ Mr. Fachiri replied ‘‘that by international law 
jurisdiction in all matters of prize belongs exclusively to the courts of the states concerned.”’ 
The views of His Majesty’s Government are set forth in a memorandum on the signature of 
the Optional Clause, published on Dec. 9, 1929, in Parliamentary Papers, Misc. No. 12 
(1929), Cmd. 3452, dealing at length with the objections made to the acceptance. ‘‘His 
Majesty’s Government consider that our acceptance of the Optional Clause makes no differ- 
ence to the principle that prize cases must be decided first in our own prize courts before any 
question of reference to Permanent Court of International Justice could arise.”’ 

38 To the list appearing in the Fifth Annual — of the court (Series E, No. 5, p. 137) 
Greece, Hungary and Nicaragua may now be added. 
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five states, contains a provision for referring to the court any disputes 
as to the interpretation or application of the convention,” such as has 
now become customary in multipartite conventions. 

On July 18, 1929, the Government of Finland communicated to the 
Secretary-General of the League of Nations, for inclusion on the 
agenda of the Tenth Assembly, a proposal to confer on the Permanent 
Court of International Justice jurisdiction as a court of review in 
respect of arbitral tribunals established by states.*¢ The proposal 
referred to the provision for a tribunal of appeal in the (unratified) 
arbitration treaty signed by representatives of Great Britain and 
the United States, on January 11, 1897, and was designed to deal 
with the cases where an arbitral award is contested on the ground 
that the tribunal which rendered it acted outside of its jurisdiction 
or in excess of its powers. It was suggested that a special protocol 
might be drawn up, by which states desiring to do so could recognize 
the court as a tribunal of review in such cases. The proposal was 
considered by the Tenth Assembly, which on September 25, 1929, 
adopted a resolution inviting the Council to submit to examination 
the question: 

What would be the most appropriate procedure to be 
followed by states desiring to enable the Permanent Court of 
International Justice to assume in a general manner, as 
between them, the functions of a tribunal of appeal from inter- 
national arbitral tribunals in all cases where it is contended 


that the arbitral tribunal was without jurisdiction or exceeded 
its jurisdiction?*! 


The Proposed Amendment of the Court’s Statute 


The approaching expiration of the first nine-year term of the judges 
of the court seems to draw to a close the first period of the court’s 
history, and in some quarters it has seemed to call for a stock-taking 
of the experience gained. In 1930, judges are to be elected for a 
further period of nine years, and if any changes should be made in the 
court’s structure, they should be effected before the election of 1930. 
It was in this sense that the proposal was made to the Ninth Assembly 
of the League of Nations, in 1928, that the statute should be exam- 
ined with a view to its amendment, and on September 20, 1928, the 
Assembly adopted a resolution drawing the Council’s attention 

39 League of Nations Document, C. 153. M. 59. 1929. II. 

40 Teague of Nations Document, A. 21. 1929. V. A similar proposal had been made by 
M. Rundstein before the Committee of Jurists on the Statute of the Permanent Court of 


International Justice, March 18, 1929. League of Nations Document, C. 166. M. 66. 1929, V. 
41 League of Nations Official Journal, Special Supplement No. 74, p. 17. 
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to the desirability of proceeding to such an examination of the 
statute. On December 13, 1928, the Council of the League of 
Nations considered this matter, and on the following day it decided 
to “entrust the study contemplated’’ to a committee composed 
of: M. Fromageot, M. Gaus, Sir Cecil Hurst, M. Ito, M. Politis, 
M. Raestad, M. Rundstein, M. Scialoja, M. Urrutia, and Jonkheer 
van Eysinga. The committee was also to contain a jurist of the 
United States of America, and Mr. Elihu Root accepted the 
Council’s invitation to serve on it. Moreover, the Council invited 
President Anzilotti and Vice-President Huber, of the court 
itself, and M. Osusky, Chairman of the League of Nations Super- 
visory Commission, to participate in the work of the committee. 
M. Massimo Pilotti was later added to the committee. 

The committee met at Geneva from March 11 to March 19, 1929. 
President Anzilotti and Vice-President Huber stated at the outset 
that their attendance “‘should not be regarded as implying that we 
are of the opinion that a revision of the statute is necessary.’’ Asa 
result of its deliberations, the Committee of Jurists proposed numer- 
ous amendments to the statute, of which the most important are 
the following: 


(1) Article 3. That the number of judges be increased to 
fifteen, and the title of deputy-judge be suppressed. The 
provision empowering the Assembly, on the proposal of the 
Council, to increase the number of judges, would be omitted. 

(2) Article 13. That a new paragraph be added concerning 
the procedure to be followed when a judge resigns. 

(3) Article 16. That members of the court should not be 
permitted to exercise any political or administrative function, 
nor engage in any other occupation of a professional nature. 

(4) Article 23. That the court remain permanently in session, 
except during judicial vacations, and that members of the court 
be bound to hold themselves permanently at the disposal of 
the court. 

(5) Article 32. That new provisions be included for the 
salaries and allowances and pensions of the judges. 


43 League of Nations Oficial Journal, — Supplement No. 63, p. 11. See also Ameri- 
can Journal of International Law, Vol. 23, p. 27. 

48 The minutes of the committee have con published as League of Nations Document, C. 
166. M.66.1929.V. For comment on its work, see René Cassin, ‘‘ La revision du statut dela 
Cour permanente de justice internationale,"’ 36 Revue Générale de Drou International Public 
(1929), p. 377. Arnold Raestad, ‘‘Le Projet du Comité de Juristes concernant la révision 
du Statut de la Cour Permanente de Justice Internationale,"’ Revue de Droit International 


1929, Pp. 340. 
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(6) New Chapter IV. That a new chapter be added to the 
statute, embodying provisions for advisory opinions which 
follow quite closely the provisions in the present rules of court. 


The report of the committee came before the Council on June 12, 
1929, which decided that it should be communicated to members of 
the League of Nations and to states named in the annex to the Cove- 
nant; that a conference of ‘‘States Parties to the Statute’’ be con- 
voked at Geneva on September 4, 1929, and that the League of 
Nations Supervisory Commission be asked to present a report on the 
financial questions involved. 

The Conference of States Signatories to the Protocol of Signature 
of December 16, 1920, met in Geneva, from September 4-12, 1929, 
and approved most of the amendments proposed by the Committee 
of Jurists, with some changes. An important new amendment to 
Article 4, considered at the suggestion of the representative of Brazil, 
was approved, to provide for participation in the election of judges 
by states which have accepted the statute of the court, but are not 
members of the League of Nations, on conditions to be laid down 
by the Assembly on the proposal of the Council. The conference 
also drafted a protocol for putting the amendments into effect. The 
results of the work of the conference were communicated to the 
Tenth Assembly; they were unanimously approved by the First 
Committee of the Assembly, and on September 14, 1929, the Assem- 
bly ‘“‘adopted’’ the amendments drawn up by the conference“ and 
on September 14, 1929, the protocol for putting them into effect 
was opened for signature.‘* The protocol was signed (before Decem- 
ber I, 1929) by representatives of forty-eight members of the League 
of Nations and by the representative of Brazil. 

It is doubtless a general principle that, in the absence of special 
provisions to the contrary, a treaty can only be amended with the 
consent of all the parties. In this sense, the Protocol of Signature of 
December 16, 1920, is in the position of a treaty, and the annexed 
statute must be deemed to be a part of such a treaty. It is clearly 
a defect in the statute that it fails to provide some easier method of 
amendment, such as is provided for in Article 26 of the Covenant 
of the League of Nations** and in Article 422 of Part XIII (Labor) 


“ League of Nations Oficial Journal, Special Supplement No. 74, p. 10. The minutes of 
the conference have been published in League of Nations Document, C. 514. M. 173. 


1929. V. 
46 League of Nations Document, C. 492. M. 156. 1929. V. 
46 See Manley O. Hudson, ‘‘ Amendment of the Covenant of the League of Nations,”"’ 38 


Harvard Law Review (1925), p. 903. 
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of the Treaty of Versailles. The proposed amendments ought to 
have supplied this defect, but the Committee of Jurists was prevented 
from attempting this by the fact that the adhesion of the United 
States is proposed on condition that the statute ‘shall not be 
amended without the consent of the United States.”’ Clearly, such 
a position could hardly be accorded to the United States unless it 
were also maintained for other states which are parties. It is a 
matter for regret that this situation must be continued, in which 
each party to the Protocol of Signature must consent to any amend- 
ment of the statute. 

The Conference of Signatories succeeded, however, in devising a 
method for the giving of consent which may facilitate the process of 
amendment. It is not necessary that every amendment be formally 
ratified by every state before it can become effective. Consent may 
be expressed in other ways than by ratification, and the desirability 
of having the amendments now proposed brought into force, if at 
all, before the election of judges in 1930, and the improbability of 
securing the formal ratification by every state before that date, 
made it imperative that other means of giving consent be found. 
The Protocol of Amendment of September 14, 1929, therefore pro- 
vides (paragraph 4): 


The present protocol shall enter into force on September 1, 
1930, provided that the Council of the League of Nations has 
satisfied itself that those members of the League of Nations and 
States mentioned in the Annex to the Covenant which shall have 
ratified the protocol of December 16th, 1920, and whose ratifica- 
tion of the present protocol has not been received by that date, 
have no objection to the coming into force of the amendments 
to the statute of the court which are annexed to the present 
protocol. 


Under this provision, the lack of consent is to be indicated by the 
active formulation of some objection, and any state which does not 
object may be deemed to have consented if the Council so decides. 
It is to be hoped that the adoption of this procedure will serve as a 
precedent in the future, and this is probably not precluded by the 
provision in Article 3 of the Protocol of American Adhesion of 
September 14, 1929, that ‘‘no amendment of the statute of the court 
may be made without the consent of all the contracting states.”’ 

The Committee of Jurists also advised the Assembly to adopt the 
following recommendation: 
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The Secretary-General, in issuing the invitations provided 
for in Article 5 of the statute, will request the national groups 
to satisfy themselves that the candidates nominated by them 
possess recognized practical experience in international law and 
that they are at least able to read both the official languages of 
the court and to speak one of them; he will recommend the 
groups to attach to each nomination a statement of the career 
of the person nominated showing that he possesses the required 
qualifications.*’ 

This proposal encountered stout opposition in the Conference of 
Signatories, where certain delegates seemed to regard it as paving 
the way for a choice of legal advisers to foreign offices, as judges of 
the court. However, the conference by majority vote adopted the 
following resolution: 

The conference recommends that, in accordance with the 
spirit of Articles 2 and 39 of the statute of the court, the can- 
didates nominated by the national groups should possess 
recognized practical experience in international law and that 
they should be at least able to read both the official languages 
of the court and to speak one of them; it also considers it desir- 
able that to the nominations there should be attached a state- 
ment of the careers of the candidates justifying their candidature. 

The opposition to this resolution was continued unsuccessfully 
when it came before the First Committee of the Tenth Assembly; and 
by 32 votes to 15, it was voted by the Assembly itself.** 


Proposed Adhesion By the United States 


On January 27, 1926, the Senate of the United States of America 
adopted a resolution (two-thirds of the Senators present concurring) 
consenting to the ‘‘adherence”’ by the United States to the Protocol 
of Signature of December 16, 1920, as proposed by the President on 
February 24, 1923, but subject to five reservations. This resolution 
was communicated by the Secretary of State to the signatories to 
the Protocol of Signature, and in 1926, September 1-23, a Conference 
of Signatories was held in Geneva which drew up a draft protocol 
concerning the acceptance of the American reservations.” .Prior to 
February 19, 1929, five governments had accepted the United States 
reservations, three had indicated a willingness to accept without 
taking formal action, fifteen had acknowledged receipt of the Sec- 
retary of State’s communication, and twenty-four had replied in 

47 League of Nations Document, C. 166. M. 66. 1929. V., p. 119. 


48 Verbatim Record of the Tenth Assembly, Sept. 14, 1929, Pp. 9. 
® League of Nations Document, 1926. V. 26. 
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line with the recommendations of the Conference of Signatories of 
1926. On February 19, 1929, the Secretary of State of the United 
States addressed a letter to the Secretary-General of the League of 
Nations, informing him that a communication was on that day trans- 
mitted to each of the signatories of the protocol, and setting forth its 
text. The concluding paragraph of the communication read: 


The Government of the United States desires to avoid in so far 
as may be possible any proposal which would interfere with or 
embarrass the work of the Council of the League of Nations, 
doubtless often perplexing and difficult, and it would be glad if it 
could dispose of the subject by a simple acceptance of the sug- 
gestions embodied in the Final Act and draft Protocol adopted 
at Geneva on September 23, 1926. There are, however, some 
elements of uncertainty in the bases of these suggestions which 
seem to require further discussion. The powers of the Council 
and its modes of procedure depend upon the Covenant of the 
League of Nations which may be amended at any time. The 
ruling of the court in the Eastern Carelia case and the rules of 
the court are also subject to change at any time. For these 
reasons, without further inquiry into the practicability of the 
suggestions, it appears that the protocol submitted by the 
twenty-four governments in relation to the fifth reservation of 
the United States Senate would not furnish adequate protection 
to the United States. It is gratifying to learn from the proceed- 
ings of the conference at Geneva that the considerations inducing 
the adoption of that part of reservation 5 giving rise to differ- 
ences of opinion are appreciated by the Powers participating 
in that conference. Possibly the interest of the United States 
thus attempted to be safeguarded may be fully protected in 
some other way or by some other formula. The Government 
of the United States feels that such an informal exchange of views 
as is contemplated by the twenty-four governments, should, as 
herein suggested, lead to agreement upon some provision which 
in unobjectionable form would protect the rights and interests 
of the United States as an adherent to the court statute, and 
this expectation is strongly supported by the fact that there 
seems to be but little difference regarding the substance of these 
rights and interests.*° 


At a meeting of the Council of the League of Nations on March 9, 
1929, the British representative referred to his government’s receipt 
of such a communication from the Secretary of State of the United 
States, and suggested that the Council invite the Committee of 
Jurists, set up to study amendments to the statute, ‘‘ to consider the 


present situation as regards accession of the United States of America 
50 For the text, see League of Nations Document, C. 166. M. 66. 1929. V. p. 96. 
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to the Protocol of Signature of the Statute of the Permanent Court 
of International Justice and to make any suggestions which it feels 
able to offer with a view to facilitating such accession on conditions 
satisfactory to all the interests concerned.’’ This resolution was 
promptly adopted by the Council. The Committee of Jurists, meet- 
ing on March 11, 1929, at once took up this new question thus placed 
before it." Mr. Elihu Root placed before the committee a ‘“Sug- 
gested Redraft of Article 4 of the Protocol of 1926,’"* previously 
sent to the Secretary-General of the League of Nations as a note 
‘of an entirely unofficial character.”” This suggestion was carefully 
considered at several meetings of the committee and redrafted. The 
committee finally drew up a new draft protocol for American adhesion 
in eight articles, of which but three closely resemble the protocol of 
1926.8 By Article 1, the signatories accept the United States’ 
reservations, subject to later articles. Article 2 assures to the United 
States equal participation in all proceedings of the Council or 
Assembly for the election of judges. Article 3 provides that the 
statute may not be amended without the consent of all the ‘‘Con- 
tracting States.’’ Article 4 requires the court to render advisory 
opinions in public session after notice and opportunity for hearing. 
Article 5 deals with the manner in which the United States is to 
be consulted with reference to requests for advisory opinions, and 
provides for the withdrawal by the United States of its adhesion to 
the protocol of December 16, 1920, if such consultation results in no 
agreement, ‘‘ without any imputation of unfriendliness or unwilling- 
ness to cooperate generally for peace and goodwill.”’ 

On June 12, 1929, the report of the Committee of Jurists, together 
with the draft protocol annexed thereto, was ‘‘adopted’’ by the 
Council, which directed that it be communicated to the United 
States and to the signatories to the protocol of 1920. The resolution 
also provided: 


In order that the Assembly, being, like the Council, a body 
whose procedure in regard to the method of seeking advisory 
opinions from the court would be affected by the adoption of 
the protocol proposed by the Committee of Jurists, may have 


61 For an account of the work of the Committee of Jurists, see Arnold Raestad, ‘‘Les 
Etats-U nis d'Amerique et La Cour Permanente de Justice Internationale,"’ 3 Revue de Droit 
International (1929), p. 308. 

52 Jbid., p. 9. 

54 For an excellent review of the work of the Committee of Jurists, see Philip C. Jessup, 
‘The United States and the World Court,"’ World Peace Foundation Pamphiets, Vol. XII, 
No. 4 (1929). See also Philip C. Jessup, ‘‘The Permanent Court of International Justice,"’ 
International Conciliation Pamphlets, No. 254, November, 1929; and editorial, American 
Journal of International Law, Vol. XXIV., p. 105. 
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an opportunity of expressing its opinion thereon, the Council 
decides to instruct the Secretary-General to transmit to the 
Assembly the report of the committee and the draft protocol 
and to place the question on the supplementary agenda of the 
Tenth Ordinary Session of the Assembly. 


On August 31, 1929, the Council adopted a resolution placing the 
matter before the Conference of Signatories, ‘‘if the recommendations 
of the jurists are approved by the Assembly.’’ On September 3, 
1929, the Assembly suspended its rules to place the matter before the 
conference. At the Conference of Signatories, the draft protocol was 
approved with very little debate, and with only slight verbal changes. 
It was then communicated to the Assembly, which ‘‘adopted”’ it 
with no debate.** The protocol** was opened for signature at Geneva 
on September 14, 1929, and it was signed (before December 1, 1929) 
by representatives of Brazil and forty-nine members of the League of 
Nations. It was signed on behalf of the United States on December 
9, 1929. 

Even before the meeting of the Conference of Signatories, on 
August 14, 1929, the Minister of the United States at Berne presented 
to the Secretary-General of the League of Nations an qide-memoire, 
which stated that 

the Secretary of State considers that the said dgaft protocol 
would effectively meet the objections represented in the reserva- 
tions of the United States Senate and would constitute a satis- 
factory basis for the adherence of the United States to the 
protocol and statute of the Permanent Court of International 
Justice dated December 16, 1920, and that after the draft pro- 
tocol has been accepted by the states signatory to the protocol 
of signature and the statute of the Permanent Court he will 
request the President of the United States for the requisite 
authority to sign and will recommend that it be submitted to 
the Senate for its consent to ratification. 


The relation between the protocol for the amendment of the statute 
and the protocol for the adhesion of the United States, created a 
problem of some difficulty. The latter protocol furnishes a basis for 
the United States to adhere to the protocol of December 16, 1920, with 
the proposed reservations, and according to its terms it is to come 
into force as soon as the ratifications are deposited of al! states which 


% League of Nations Oficial Journal, Special Suppiement No. 74, p. 15. 

55 League of Nations Document, C. 493. M. 157. 1929. V. 

56 Press release of the U. S. Department of State, Sept. 5, 19290. On Nov. 18, 1929, the 
Secretary of State requested the President's authority for directing the signature of the 
protocol, and the authority was given on Nov. 26, 1929. The correspondence is published 
in Press Releases, Dec. 14, 1929. 
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have ratified the protocol of December 16, 1920. This means that 
forty-one members of the League, Brazil and the United States must 
deposit their ratifications before the basis for the United States 
adhesion becomes effective. That is not likely to occur before 
September, 1930, when the judges of the court must be elected 
either on the conditions of the original statute or on the conditions 
of the amended statute. It was desired that if possible the amend- 
ments should be effective before the election is held in 1930. Hence, 
the Protocol of Amendment provides that it shall enter into force 
on September 1, 1930, “provided that the Council of the League 
of Nations has satisfied itself that those members of the League of 
Nations and states mentioned in the annex to the Covenant which 
have ratified the protocol of December 16, 1920, and whose ratifica- 
tion has not been received by that date, have no objection to the 
coming into force of the amendments."’ Thus, an easier method of 
coming into force is provided for the Protocol of Amendment than 
for the Protocol of American Adhesion. It is probable therefore that 
the former will enter into force before the latter, and when the latter 
comes into force it will afford basis for the United States to adhere to 
the unamended statute which may no longer exist in its original 
form.§? 

This difficulty could easily have been met by an addition to the 
Protocol for American Adhesion, referring to the amendments in 
process of adoption and envisaging the acceptance by the United 
States, in case the amendments had come into force, of the amended 
statute. But the Conference of Signatories treated the text of the 
Protocol for American Adhesion, as prepared by the Committee of 
Jurists, as fait accompli, and desired to make no change in it. Hence 
it was necessary to make some provision for the United States in the 
Protocol of Amendment, and that instrument, in addition to its 
being expressly made open to signature by the United States, pro- 
vides (paragraph 7) that “for the purposes of the present protocol, 
the United States of America shall be in the same position as a state 
which has ratified the protocol of December 16, 1920’’; or, in effect, 
that the United States shali be one of the states which may object 
to the amendments’ coming into force, so as to prevent the Protocol 
of Amendment from coming into force. This affords basis for a 


5? The point is the more important because the Protocol of Amendment of September 14, 
1929, provides (paragraph 5): ‘‘After the entry into force of the present protocol, the new 
provisions shall form part of the statute adopted in 1920 and the provisions of the original 
articles which have been made the subject of amendment shall be abrogated. 
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practical solution of the difficulty in which the United States might 
otherwise have been placed, but it is not a complete avoidance of 
that difficulty. The Conference of Signatories, therefore, made it 
clear that “‘three instruments relating to the court will be presented 
for acceptance’’ to the United States: (1) the Protocol for American 
Adhesion; (2) the Protocol of Signature of 1920, and (3) the Protocol 
of Amendment. If the United States becomes, simultaneously, a 
party to these three instruments, no difficulty is likely to arise as to 
their interrelation in the future, though, as M. Politis told the Tenth 
Assembly on September 14, 1929, “this parallelism between the two 
protocol produces a rather complicated situation in regard to ratifica- 
tion by the United States.’’5* The three instruments were signed on 
behalf of the United States on December 9, 1929. 

Some confusion has existed from the beginning as to the method 
by which the United States proposes to become a party to the Proto- 
col of Signature of December 16, 1920. That protocol provides that 
it shall remain open for signature by states mentioned in the annex 
to the Covenant, and signature would be followed by ratification. 
But the President of the United States, in his message to the Senate, 
of February 24, 1923, proposed “‘adherence’’ by the United States 
(at Geneva, the word “‘accession,”’ in French “‘adhésion,’’ is used 
instead of ‘‘adherence’’); this would seem to be an act replacing 
both signature and ratification. But the United States Senate 
resolution of January 27, 1926, while it advised and consented to 
‘“‘adherence,’’ also referred to the affixing of the “signature of the 
United States to the protocol’’ of signature. The Protocol of Ameri- 
can Adhesion of September 14, 1929, as drawn up by the Committee 
of Jurists, refers to the ‘‘adherence”’ of the United States, but the 
report of the Committee of Jurists states that “‘as soon as it has 
come into force, it will be possible for the United States to take the 
necessary steps to become a party to the protocol of December 16, 
1920.’’ This seems to assume that signature and ratification of the 
protocol of September 14, 1929, will be followed by signature, though 
possibly not ratification, of the protocol of December 16, 1920. A 
simpler course would have been to treat the protocol of September 
14, 1929, as an act of adhesion which would in itself have the effect 
of signature and ratification of the protocol of December 16, 1920." 


88 Verbatim Record of the Tenth Assembly, Sept. 14, 1929, p. 6. 

# Since the United States has become a signatory to the three court protocols, it might 
now proceed to ratify the Protocol of December 16, 1920, its ratification to become effective 
on the coming into force of the protocol for American adhesion of September 14, 1929. 
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Finances of the Court 


The budget estimates for 1930, presented to the Tenth Assembly 
of the League of Nations, included 1,093,304.81 florins for the court, 
as against 1,089,839.37 for 1929. The Fourth Committee of the 
Assembly approved this budget without alteration, after an explana- 
tion by the Registrar of the court “that the court’s budget had 
developed on perfectly normal lines,’’ and it was later adopted by the 
Assembly. 

The projected amendments to the statute will involve some 
financial questions which were studied by the Supervisory Com- 
mission at its thirty-third session in July, 1929. The new provisions 
that the judges shall hold themselves at the disposal of the court, and 
that the court shall remain permanently in session, seem to necessitate 
changes in the salary scale. The Committee of Jurists in drafting 
the proposed new text of Article 32 of the statute drafted also a 
resolution for submission to the Assembly, suggesting a fixed inclusive 
annual salary instead of the salary, special duty allowance and 
daily subsistence allowance hitherto paid. Under the resolution of 
the First Assembly of December 18, 1920, the judges were to receive 
15,000 florins as annual salary, 100 florins per day as duty allowance, 
and 50 florins a day as allowance for subsistence for days spent at 
The Hague. Calculated on the basis of 200 days to be spent on 
duty in each year, the allowances amounted to 30,000 florins, maxi- 
mum. The Committee of Jurists therefore suggested a fixed salary 
of 45,000 florins for each judge, and an additional special indemnity 
of 15,000 florins for the President, and a special allowance for the 
Vice-President. This suggestion was approved by the Supervisory 
Commission, and by the Tenth Assembly. * 

New regulations were also framed by the Supervisory Commission 
governing the repayment of travelling expenses of the judges, and 
governing the granting of retiring pensions to them; and such regula- 
tions, with but slight amendments, were adopted by the Tenth 


Assembly. 


60 For the report of the Supervisory Commission, of July 31, 1929, see League of Nations 
Document A. §. (a). 1929. X. The resolutions of the Assembly are printed in League of Na- 
tions Official Journal, Special Supplement No. 74, pp. 35ff. 
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